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The Admissibility of 
Digital Photographs 

in Criminal Cases 
By DAVID P. NAGOSKY 

© Mark C. Ide 

Representing today’s 
trend in photography, 
digital cameras con

tinue to rapidly replace tradi
tional film-based models. As 
prices keep dropping, consumer 
ownership will become even 
more prevalent. Similarly, law 
enforcement agencies have be
gun to favor digital cameras— 
just the latest in a long line of 
technological innovations used 
by departments to collect and 
document evidence. Digital 
photography offers law enforce
ment numerous benefits, includ
ing instant access to images, 
rapid transportability of pictures 

within a department or to out
side agencies, and decreased 
cost and time as these cameras 
require no film development. 

Of course, photographs— 
which generally hold substantial 
weight—serve as one of the 
most effective forms of evi
dence in court. However, many 
individuals in the legal commu
nity fear the potential abuse and 
manipulation of digital images. 
Therefore, they consider these 
pictures inadmissible under 
current evidentiary rules. 

To this end, an examination 
of the admissibility of film-
based photographs and an 

analysis of cases, legislation, 
and legal commentary per
taining to digital pictures can 
provide valuable insight. Fur
ther, agencies can follow rec
ommendations as to how they 
can help ensure the admissibil
ity of their digital photographs 
under the law as it develops in 
the United States. 

FILM-BASED 
PHOTOGRAPHS 

People can manipulate film-
based pictures. Throughout the 
photographic process, an indi
vidual skilled in photography 
can alter the image.1 For 
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...many individuals 
in the legal “community fear 

the potential abuse 
and manipulation 
of digital images. 
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of film-based “photographs have 

presented problems 
for years. 
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CONCLUSION 
Digital photographs serve as 

powerful, efficient tools for law 
enforcement. The ability to take 
a picture and instantly view and 
distribute it helps officials in 
their efforts to serve and protect 
their communities. Agencies 
should not become hindered by 
those in the legal system reluc
tant to stay in step with ad
vances in technology. As one 
commentator stated, “Fear 
about manipulation of digital 
images is exaggerated, perhaps 
because of the perceived nov
elty of the technology. We often 
fear what is or seems new. 
Certainly, this fear has made 
many forget a secret of ana
logue photography [traditional 
film-based photographs], 
namely that conventional 
photographs may be manipu
lated to alter reality and at worst 
to fabricate false evidence.”43 

The trend in case law points 
to the admissibility of digital 
photographs as evidence, 
although many in the legal 
community rightfully suggest 
that digital photographs are 
subject to abuses. To alleviate 
those fears, law enforcement 
agencies should attempt to 
establish standard operating 
procedures that, at least, include 
the preservation of and account
ability for the original image 
from creation to admission into 
evidence. Like so much in law 
enforcement, the admissibility 
of digital photographs will 

depend on the veracity and 
integrity of the authenticating 
official. 

Ultimately, to help prevent 
the abuse of digital photo
graphs, judges and attorneys 
on both sides of the courtroom 
must become aware of the 
potential abuses and familiar 
with the associated technology. 
As a result, the underlying fears 
will dissipate, and, in those rare 
cases where a dishonest person 
may falsely alter an image, the 
judicial system will recognize 
and effectively address the 
problem. 
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